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No. 7690

IN THE

United States Circuit Court of Appeals

For tke Ninth Ciroiit

J. J. O 'ROURKE,

Petitioner,

vs.

Commission:er of Internal Remenue,

Respondent,

BRIEF FOR PETITIONER.

The petitioner was at all the times involved here,

and now is, a citizen of the United States, a married

man, residing with his wife at the City of Colusa,

State of California.

An appeal was taken by petitioner to the United

States Board of Tax Appeals from the determination

of the Commissioner of Internal Revenue set forth in

his deficiency letter IT:AR:E-2, LI—60D, dated Janu-

ary 21, 1932, stating a deficiency of $791.40 in his

federal income tax for the fiscal year ended January

31, 1930. The opinion of the Board of Tax Appeals

was promulgated on May 17, 1934, holding that peti-

tioner had finally elected to file a joint return and its

decision and final determination entered May 18, 1934,

in favor of respondent and against petitioner. The

petitioner is dissatisfied with the findings and decision



of the Board of Tax Appeals and has applied for a

review by the United States Circuit Court of Appeals

for the Ninth Circuit.

The controversy involves the following single dis-

tinct issue

:

In his said income tax, return, filed at San Francisco,

petitioner reported all of his separate income and all

of the community income of himself and his wife, the

latter having no income of her own aside from the

statutory interest in the community income. The total

tax liability determined by the Conmiissioner for said

fiscal year was $4105.31, and vras computed on a jomt

basis. Petitioner originally returned and paid a tax

of $3313.91. The difference between the amomit deter-

mined by the Commissioner and the amount returned

and paid was the result of certain adjustments to in-

come made by the internal revenue agent in charge,

which adjustments to income were accepted by

taxpayer as correct. Petitioner contends that he

is entitled to have his tax recomputed upon a

separate or coimnunity basis; that the correct amount

of his own tax is $2914.12, and that his

wife, Luella Marie O'Rourke, is $70.10, or a total

of $2984.22, and that he is entitled to a refund

of $329.64, and that the determination of the Conmiis-

sioner is, therefore, $1121.09 in excess of the correct

amount. The Conmiissioner included in petitioner's

taxable income his wife's net proportion of community

income earned during the said fiscal year from com-

munity property acquired after July 29, 1927, amount-

ing to $7669.31, representing the amount received from

services rendered or earned income. Through igno-



ranee of the meaning of the term "joint return of

husband and wife", petitioner answered in the affirma-

tive the question in said return, ''Is this a joint return

of husband and wife?"

ASSIGNMENTS OF ERROR.

Petitioner assigns as error the following acts and

findings of the Board of Tax Appeals

:

(1) The finding that the return filed by peti-

tioner constituted a joint return of petitioner and

his wife.

(2) The finding that the return filed by peti-

tioner constituted an election to file a return on a

joint basis.

(3) The finding that it was encumbent upon

petitioner to show that petitioner and his wife had

been prevented or deterred by the respondent

from filing separate returns.

(4) The finding that petitioner was barred

from having his tax recomputed on a community

basis.

(5) The order and decision that there is a

deficiency of $791.40 in the amount of income tax

reported and paid by petitioner for the fiscal year

ended January 31, 1930, and the failure to find

that petitioner is entitled to a refund of $329.64

of the tax returned and paid.

(6) That the finding of the Board that peti-

tioner elected to file a joint return is unsupported

by any evidence and is contrary to the evidence.



ARGUMENT.

There is but one simple issue here, and that con-

cerns the matter of '* election". Did petitioner's filing

constitute an '^election'' to file a '* joint return", pre-

cluding the right to have the tax recomputed on the

separate or community basis? If it did, under the

facts and authorities, then petitioner has no standing

here; if it did not, then his tax must be recomputed

according to his contention.

Petitioner contends that such filing did not consti-

tute election, first, because such a return is not a "joint

return" under the circumstances here (the wife having

no separate income of her own), and second, because

he made no "election" in any proper or legal sense

of that term. It is true that taxpayer answered in the

affirmative the preliminary question in the return "Is

this a joint return of husband and wife?" But the

reason therefor is explained in the e\"Ldence, petitioner

sajring he knew nothing about such matters and left it

to his bookkeeper, and the bookkeeper saying that he

was not expert on income tax matters, and made no

technical discrimination in regard to the term "joint

return". He said: "The only thing it meant to me was

that that was the entire family income." In any

event, however, "the questions and answers could not

control the character of the return". See Ander&on v.

U. S., 48 Fed. (2d ed.) 201.

To begin with, the deficiency letter is predicated

upon an "election" by petitioner. We quote:

"You are advised that since you elected to file

a joint return for the fiscal year ended January

31, 1930, in accordance with IT-2535 the period



of election is exhausted with the expiration of

date for filing returns." (I. T. 2535 seems to have

no application.)"

In the next place, income tax ruling No. 1372, appli-

cable here, is predicated upon election by petitioner

:

''Where husband and wife for 1921, or a subse-

quent year, have elected to file a joint return or

separate returns, they may not, after the filing of

such return, file amended returns on the other

basis."

Therefore, it is necessary, before proceeding fur-

ther, to determine the precise nature and attributes

of "election".

To constitute an election,

(1) There must be the right to choose between

inconsistent alternatives

;

(2) (xiven the right to elect, there can be no

election without knowledge on the part of the

person electing of the facts and his rights;

(3) There must be the conscious intent to elect

or choose.

In Rohh V. Vos, 155 U. S. 13, a leading case it is said

that

:

"Any decisive act of a party with knowledge of

his rights and of the facts, determines his election

in the case of inconsistent remedies."

The Court quotes with approval from Thompson v.

Hoivard, 31 Mich. 309:

"A party may not take contradictory positions;

and where the two are so inconsistent that the

assertion of one involves negation of the other.



his deliberate and settled cJioice of the one, with

knowledge, or the means of knowledge of such

facts as would authorize a resort to each, will pre-

clude him from going back and electing again.
'

'

In Fitzhugh Hall Amusement Co. (In re), 128 Fed.

169, it was said that:

''The test of what constitutes an election in such

case is, in general, that any decisive act done by a

person ivith knowledge of his rights and all other

facts material to him, is binding/' (Citing Robb
V. Vos, supra, Connihan v. Thompson, 111 Mass.

270, and Rodermund v. Clark, 46 N. Y. 354.)

In Klipstein v. Grant, 141 Fed. 72 (certiorari denied

201 U. S. 647), it is said:

''Where a party has two remedies inconsistent

w^ith each other, bringing suit based on one theory

with knoivledge of the facts and his rights, is

election of such remedy." (Citing Bobb v. Vos,

supra.)

In Standard Oil Co. v. Hawkins, 74 Fed. 395, a lead-

ing and very well considered case, the Court goes quite

at length into the question of election. We quote from

pages 398-9

:

"It is one thing whether a contract will be re-

formed because entered into through ignorance

and mistake of law by one party, and quite an-

other and different thing whether one may be

relieved from an impro^ddent election of a remedy
occurring through ignorance of possession of a

better remedy. 'Election', says Dyer, 'is the in-

ternal, free, and spontaneous separation of one

thing from another, existing in the mind and will'.



(3 Dyer 281.) That designed selection cannot oc-

cur if the party he ignorant of his rights. He
cannot deliberately select one of two or more
remedies if he knotv of hut one to which he is

entitled. Therefore it is, as stated by Kerr (Kerr,

Fraud and M., Ann. Ed. Notes by Bump, 453),

that 'an election made by a party under a mistake

of facts OR a misconception of his rights, is not

binding in equity. In order to constitute a valid

election, the act must be done ivith a full knoivl-

edge of the circumstances of the case, and the

right to which the person put to his election was
entitled. * * * if the appellant, in ignorance of

its legal rights, believed that no other course was
available * * * and in such belief proved its

claim as a general creditor, equity ought to permit

the withdrawal of such claim, and the pursuit of

an appropriate remedy. * * * We understand

this to be the rule established, whether the mis-

take may he deemed a mistake of lata or fact.**

And from page 400

:

"This is certainly true with respect to trustees

and officers of the law, toho are not permitted to

assert a mere mistake of law as an excuse for the

denial of justice, and who are required to act as

any high-minded man would act under like cir-

cumstances'', and quotes with approval from Ex
Parte James, 9 Ch. App. 609, under somewhat
similar facts, ''The Court, then finding that he
has money in his hands which in equity belongs to

someone else, ought to set an example to the world,

by paying it to the person entitled to it. In my
opinion a court of bankruptcy ought to be as

honest as other people."
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In Dixon v. Dixon, 32 Ch. Div. 597, funds paid out

erroneously under mistake of law were required to be

restored by the trustee out of other assets of bank-

rupt's estate. The Court referred to Ex Parte James,

supra, In re Condon, 9 Ch. App. 609, and Ex Parte

Simmonds, and says:

"I am not exercising the jurisdiction of the

court of bankruptcy, but the question is submitted

to this Court, and I have no doubt or hesitation

in saying that a court of chancery does not con-

sider itself bound to act upon principles less

honest than the court of bankruptcy. '

'

We quote from Pomeroy's Equity Jurisprudence

(4th Ed.), Vol. 1, page 969, as follows:

"Subject to the above-stated limitations, it is

a well-settled rule of equity that a person hound
to elect has a right to become fully informed of

and to knoiv all the facts affecting his choice, and
upon tvhich a fair and proper exercise of the

power of election can depend * * * and he will not

be compelled to elect until he has made, or at least

has had an opportunity to make, such an ex-

amination as enables him to learn the truth. It

follows that where an election has been made in

ignorance or under mistake as to the real con-

dition and value of properties, or under a mistake

as to the real nature or extent of the party's

rights, such a mistake is regarded as one of fact,

rather than of law ; the election itself is not bind-

ing, and a court of equitable powers will permit

it to be revoked, unless the rights of third per-

sons, have intervened which would be interfered

with by revocation."

I



Wells Fargo <& Co. v. Robinson, 13 Cal. 143

:

"Before any presumption of an election can

arise, it is necessary to show that the party elect-

ing, or acquiescing, was cognizant of his rights/'

(Rehearing denied.)

20 Corpus Juris 35, Sec. 28:

"In order to constitute a binding election the

party must, at the time the election is alleged to

have been made, have had knotvledge of the facts

from which the coexisting remedial rights arose,

since any position taken before knowing all the

facts should be classed as a mistake and not an
election.'

'

See, also:

Dickson v. Patterson, 160 U. S. 584;

Frederick v. Amerman, 241 Fed. 459

;

Thomas v. Taggart, 209 U. S. 391

;

Bistline v. U. S. 229, Fed. 546;

U. S. V. Yuen Pak Sune, 183 Fed. 260 (aff. 191

Fed. 825).

"It is true that when a person has two incon-

sistent remedies he may elect which he will pur-
sue, and the election, once fully made, cannot be
retracted. But an election of remedies presup-

poses knotvledge of the tivo remedies."

In re Stewart, 178 Fed. 463, 467 (citing Robb
V. Fos, 155U. S. 13).

"The binding force of an election cannot be
PREDICATED UPON MERE IMPUTED KNOWLEDGE; for
the doctrine is based entirely upon the idea of a



10

conscious exercise of choice betAveen two remedies

which are inconsistent with each other. Lord
Chehiisford, speaking for the House of Lords in

Spread v. Morgan, 11 H. L. Cas. 588, said: *In

order that a person who is put to his election

should be concluded by it, two things are neces-

sary: First, a full Jxnowledge of the nature of

the inconsistent rights, and of the necessity of

electing hetiveen them; Second, an intention to

elect \ * * * We think there is nothing in Baker
V. Brown Shoe Co., 78 Ark. 501, 95 S. W. 808

(relied on by counsel) which hears out the con-

tention that an election of remedies can he based

on implied or imputed knowledge of material

facts."

Craig v. Meriwether (Ark.), 105 S. W. 585, 587.

Becker v. Walworth, 45 Oh. St. 173 (12 N. E.

1):

''The party having a right to elect must have

proceeded upon the idea that he was bound to

elect. He must have had knowledge of his ob-

ligation to elect as matter of law. There must
have been a purpose to elect, and an actual elec-

tion." (Italics occur in opinion.)

In re Woodhurn's Est. (Pa.), 21 Atl. 17:

''The authorities are clear that nothing less

than unequivocal acts will prove an election, and
they must he done ivith a knoivledge of the party's

rights, as ivell as the circumstances of the case.

Nothing less than an act intelligently done will he

sufficient.''

We wish to refer, as briefly as circumstances mil
permit, to the case of Mcintosh v. Wilkinson (Wis-
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consin, June 28, 1929), 36 Fed. (2d Series) 807, a case

involving '

' election
'

'

:

Husband and wife had filed separate returns, and

thereafter sought to substitute a joint return. The

case came before the Federal Court on a demurrer

to the complaint. The Court quotes I. T. 1367

:

''Where husband and wife for a subsequent

year, have elected to file a joint or separate re-

turns, they may not, after the filing of such re-

turn, file amended returns on the other basis",

and remarks (page 812, left-hand column) :

"When, therefore, tax decisions or even a

'regulation' of the treasury, which assert that,

once a joint return or separate returns are filed,

the filing itself and alone, is the sole and conclu-

sive evidence of 'election', neither can be said to

accord with an intention plainly apparent, either

on the face of the statute or in the trend of legis-

lation dealing with the broad subject of correction

or revision, in the interest of either taxpayer or

government; and both, so it seems to me, are in

defiance of principles well recognized in other

situations calling for determination of finality or

revocability of 'elections' statutory or non-

statutory." (The italics occur in the opinion.)

Referring to the cases of Buttolph v. Commissioner

and Grant v. Rose, the Court casts strong doubt upon

these cases, sajdng:

"Upon their facts and judicial utterances

(these cases) respectively, go no further than to

declare the period of the statute for making re-

turns to be a limitation of the period of election,

beyond which the latter right ceases to exist. * * *



12

But with great respect it is suggested that upon

entirely probable, though different hypotheses of

fact, this may not be so clear, nor in any event not

just. Suppose husband and wife both neglected

to make any return within the period, and under

the compulsion and the penalties of the law make

belated returns. Can they still elect to make a

joint return? Has the Commissioner the power

to compel either a joint or separate return, de-

pendent upon which will produce the larger

revenue? The queries thus arising are deemed

pertinent because, as has been intimated, upon

the face of the statute the right to file separate

returns, and the right to file joint, returns, are of

equal dignity. Especially is this so in the four

possible situations supra, where agreement be-

tween husband and wife is essential. And it is hard

to conceive that out of total default there should

arise obligation to make separate returns only, or

separate or joint, as the government may elect.

* * * Fundamentally, after the development of the

'system' for correcting error, it is scarcely prob-

able that in a case like the one before us, the

right of correction was intended to be left to

administrative discretion; that because the stat-

ute, if silent, does not award procedural steps to

be taken for receding from a misadvised course,

we should ascribe to the legislature the intent to

have the government profit by error of the tax-

payer. Obviously if the right of correction is

cognizable under the statute or statutes, there is

no discretion to deny it, either by administrative

rule applicable to all, nor by discretionary action

in particular cases." (Italics occur in opinion.)

''Apparently it is not denied on behalf of the

defense that this right (of election) is not to be
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differentiated from other rights of 'election' or

of 'choice', as they may arise under instruments

like wills, contracts, or statutes. * * * j agree

with the suggestion of the defense that under the

statutes, as in all situations, the right of election,

in a legal sense, is not a right of re-election as the

whim, caprice, or indeed the interests of the

parties, upon further reflection or calculation

merely, may dictate. The question in the case,

however, is not answered by these concessions, be-

cause, so it is believed, it goes further and com-

pels consideration, upon principles of equity, to

well-recognized incidents or qualifications of the

doctrine of election. On the matter in hand, we
are concerned in particular with those which
furnish tests of the finality or the irrevocability

or acts, which, when done, indicate—as the act of

the plaintiff and her husband in filing returns in-

dicated—the election to pursue that course rather

than another. I think it may be assumed, if a

tax statute discloses a purpose to leave an option

to taxpayers which will be more favorable either

to a single or associated taxpayers (husband and
wife, e. g.), if exercised one way rather than

another, the statute so favoring them should not

be whittled or more rigidly interpreted merely
because the exercise of the option one way may
cut down the revenue receivable. In other words,

if the right be granted, opportunity for fairly

exercising it should not be cut off or disparaged,

especially when ignorance, misadvice, or what
would ordinarly be recognized as excusable error,

have entered into its exercise."

In fairness, it must be said that in the foregoing

case the amended return on the joint basis was filed



14

before the expiration of the date for filing returns

(March 15th), but the Court strongly intimates that

equitable considerations make it questionable whether

the right of election would be lost by failure to exer-

cise it before the expiration date. And we think that,

looking at this case by the four corners, and particu-

larly the Court's criticism of the cases of Buttolph v.

Corner and Grant v. Rose, it must be taken as at the

very least casting strong doubt upon the equity of

limiting taxpayer's right of election to the period of

filing returns; because, the Court goes on to say:

''If no injury has resulted from the remedy

pursued, to deny one the right to change position

would be to say that a litigant must in the first

instance, and at his peril, elect his remedy, and
that he may thereafter pursue no other, although

the law affords him a better one, which, through

ignorance or misconception he had failed to

adopt, notwithstanding his opponent has suffered

no detriment from the mistaken course pursued.

We do not understand the law to justify so harsh

a rule."

Indeed, the case at bar is even stronger than the

case of Mcintosh v. Wilkinson; because in that case

there was no contention that the taxpayers were un-

aware of the right to pursue one of several courses,

whereas in the case at bar the taxpayer was neither

informed nor could from the nature of things inform

himself, that a right of election existed.

At any rate, we very earnestly urge that if any law

or regulation to be construed as limiting the period

of election to the time for filing returns, its application
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must in all equity and good conscience, be at least re-

stricted to persons who were, during- the period for

filing returns, in position to elect. Because,

"It is a well settled rule of equity that a person

bound to elect has a right to become fully in-

formed of and to know all the facts affecting his

choice, and upon which a fair and proper exercise

of the power of election can depend * * * and

he will not be compelled to elect until he has made,

or at least had an opportunity to make, such an

examination as enables him to learn the truth."

(Pomeroy, Eq. Juris., 3d ed. 512.)

In this connection it must be remembered, that the

Supreme Court of the United States did not decide

until 1931 that California husbands and wives had the

right to file sejjarate returns (in the case of Malcolm

V. Commissioner), and that even IT2457, giving the

tentative right to file separate returns was not promul-

gated until March 4, 1929, a very few days before the

time for filing returns for 1929 expired.

The return in question, according to the testimony

of both O'Rourke and his bookkeeper, Armstrong,

was wholly made out by Armstrong, and all that

O 'Rourke did was to sign it. And both witnesses testi-

fied very clearly that they were not expert in income

tax matters (admittedly a most abstruse and difficult

field, even for experts) ; that they did not know of the

existence or promulgation of any bulletin or ruling of

the Commissioner instructing internal revenue col-

lectors to accept from husbands and wives domiciled

in California income tax returns reporting community



16

income separately, and did not know such returns

would be accepted ; that in ceitain past years they had

been refused and they knew of no change in that re-

spect, and believed the return filed was the only one

that could be filed. They both clearly testified that

they did not have in mind any conscious intent to

choose between that return and a return com^juted on

any other basis.

We do not contend that a man could deliberately

shut his eyes and ears to available means of knowl-

edge, and then say he did not know; but surely this

was a case where no man in the world could possibly

know. The status of taxpayers in California under

the California community property law of 1927 w^as in

process of determination by the Supreme Court of the

United States, and until that Court passed on the

matter no man on earth could give the taxpayer any

information whatever as to what that determination

would be. There was no place where taxpayer could

make inquiry and ascertain whether husbands and

wives had the inherent right to report separately their

community property income in California; because

the precise and only question to be determined there

was whether any part of the community income be-

longed to the wife and was returnable by her sepa-

rately as her own income.

The Honorable Member of the Board of Tax Ap-

peals remarks in the opinion ''We have nothing in

the record to indicate that petitioner or his book-

keeper who prepared the return made any effort to

ascertain what his lights tvere in respect to filing sepa-
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rate returns '

'
; and continues : "In the absence of evi-

dence that the respondent has prevented or deterred

the petitioner and his wife from tiling separate re-

turns, we must hold that the filing of the joint return

constituted an election.
'

'

If there is any one thing better settled than another

it is that where from the nature of the case no infor-

mation could be available, and nobody on earth could

possibly be in position to enlighten an inquirer, one

is not held to make an inquiry which admittedly could

produce no information. With all respect to the Hon-

orable Member, we should like to ask just where this

taxpayer could have gone to find out what the Su-

preme Court's decision would be. Manifestly, it was

because no lower tribunal or agency knew, that the

Supreme Court was asked to decide the question. If

taxpayer was not "prevented or deterred" by re-

spondent from learning what his rights were by the

ignorance of the government itself and all its agencies

as to what such rights were, we confess ourselves

puzzled as to what would constitute prevention or

determent. So w^e arrive quite logically and inevitably

at the fact that it was completely impossible for either

the taxpayer or the government to know what the

rights were, and we feel this nuist of itself show that

the conclusion of the Board was based on a very un-

stable and precarious foundation.

It is true that there was in effect a ruling that in-

ternal revenue collectors in California would accept

returns on a community basis, but in the nature of the
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thing such returns could have been accepted only

tentatively. We will revert to this later.

Surely, to say that a taxpayer must act at his own

peril under the conditions here, and be bound by such

act, when he did not know, and could not know, his

rights, and the government itself did not know and

could not know, would be to establish a rule not only

unprecedentedly harsh and unreasonable, but directly

contrary to the decisions above quoted.

The Commissioner's denial of petitioner's contention

is based upon the cases of Doivnes v. Commissioner,

5 B. T. A. 1029 (decided January 10, 1927) ; Buttolph

V. Commissioner, 7 B. T. A. 210 (decided June 14,

1927) ; 29 Fed. Rep. (2d ed.) 695; Grant v. Rose, 24

Fed. Rep. (2d ed.) 115; and B. T. A. decisions cited

in those cases, all of which cases rely entirely on I. T.

1372 ; also upon the assmiiption that under I. T. 2457,

published under date of March 4, 1929, only a few

days prior to the date of the filing of petitioner's re-

turn, petitioner and his wife had the inherent right to

file separate returns upon the commmiity property

basis.

Coimsel who appeared for the Coimnissioner before

the Board of Tax Appeals cited the same cases.

As to Bownes v. Commissioxer, this case is not ap-

plicable to the facts established by the witnesses in

this case. The opinion states, right at the outset, that

in that case taxj^ayer had not only filed what consti-

tuted a joint return, but had elected to file a joint re-

turn, saying, ^'The only issue involved in this appeal
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is whether petitioner had the right to report his in-

come under the community property laws of Louisiana

after he had once elected to file a joint return with

his wife.
'

' Certainly we can only suppose that the Board

had fomid an "election'' in the legal sense of the term,

which we expect to show very clearly was not the fact

in this case; and that that return was technically a

joint return.

Furthermore, the Dowries case particularly stresses

subdivision 2 of (b) of the Act of 1921, and we find

this is predicated on the fact of the husband and wife

each having separate income, whereas in this case the

wife had none. "If husband and wife living together

have an aggregate net income * * * (presupposing

separate income by each) the income of each shall be

included," etc.

For the foregoing reasons, it is apparent at a glance

that the Downes case is not applicable to the facts of

the present one.

As to Buttolph V. Commissioner, there was admit-

tedly the right to file a joint return and a joint return

filed, involving, we would assume, separate income on

the part of each. Furthermore, the case is decided

entirely on the strength of the Downes case, which we

have seen is not an authority here ; and, still further,

the case is so discredited by the very powerful dis-

senting opinion of Judge Trussell, that we think it

should be regarded as of doubtful force, even if it

were applicable to the facts here. It is obvious to any

person skilled in interpreting laws that the prevailing
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opinion applies to the words ''in which case the tax

shall be computed on the aggregate income" a pain-

fully strained and distorted interpretation. The rea-

soning is contradictory, in that it first quotes I. T.

1372, "When husband and wife have elected to file a

joint return", etc., and then goes on to say that ig-

norance of the right to elect does not bring taxpayer

within Section 1315 of the 1921 act—as if there could

be an election without the knowledge or the means of

obtaining knowledge that the right to elect existed.

Grant v. Rose is quite similar to the Buttloph and

Downes cases, and as to the Einstein case (10 B. T. A.

240) , it not only appeared that the wife had income of

her own, but the case was decided without opinion on

the Downes case. There would, therefore, seem to be

no enlightenment in further comment on these cases,

except by way of resmne to say that the case here in-

volved is distinguished from them at three vital

points

:

(1) Taxpayer here did not in fact file a

"joint" return;

(2) Taxpayer had no "election" or inherent

right to file any return except the one he did file;

(3) If it be held that he had an election, he

made none, in any proper sense.

Petitioner contends that he did not elect in the mat-

ter of joint or separate returns, for the reason that

that would inescapably presuppose (1) the absolute

and unqualified right to choose between filing joint

or separate returns; (2) a knowledge of his right to

I
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make such choice, and (3) his conscious intent to

make an election between joint and separate returns,

every one of which presuppositions is clearly nega-

tived here. He earnestly urges on the Court that any

decisions such as Buttolph v. Commissioner, Grant

V. Rose, Downes v. Commissioner, and Einstein v.

Commissioner, must be limited to cases where tax-

payer has elected; otherwise these cases would be

found flying directly in the face of the great current

of authority, consisting of multitudes of cases on the

subject of election decided by the Supreme Court of

the United States, the Circuit Court of Appeals of the

United States, the English House of Lords, and state

decisions in many of our states approved by the Su-

preme Court and the Circuit Courts of Appeals of the

United States.

There is a very powerful overlying reason why the

above line of cases does not apply here at all, and we

very earnestly urge the Court's attention to that rea-

son. In the states from which those cases emanate

there was the admitted right to file joint or separate

returns. But in California, prior to the adoption of

Section 161a of our Civil Code, which became effective

July 29, 1927, taxpayers domiciled in California had

been flatly denied the right to report the community

income separately. When this Section 161a was

passed by the California legislature, something had to

be done about it. Nobody knew", of course, until the

United States Supreme Court should decide the mat-

ter, whether or not it would be held that the legisla-

ture had now given the wife such a vested present

interest in the community property as would enable
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her to report her share of the community income sejD-

arately. The new section did, indeed, say "the respec-

tive interests of the husband and wife in community

property during the continuance of the marriage rela-

tion are present, existing and equal interests"; but

doubt was cast upon the effect of this because it went

on to say that the interests should be "under the man-

agement and control of the husband as is provided in

Sections 172 and 172a of the Civil Code".

Now Section 172 says, and always has said since

1917, that ''the husband has the management and con-

trol of the community personal property, with like]

absolute power of disposition other than testa-

mentary, as he has of his separate estate"—with cer-

tain restrictions stated. And Section 172a provided]

that the wife must join in certain instrmnents affect-

ing the real property.

While it was supposed that the legislature intended I

by Section 161a to give the wife a vested interest in

the community property, or at least the community

property thereafter acquired, a great many w^ell in-j

foimed lawyers and judges thought it was doubtful

if that had been accomplished; because they thought

the powers given to the husband as to the community

property were entirely incompatible with a present

vested ownership in the wife, particularly in the case]

of personal property.

And for these reasons the California law was inj

such a state of confusion and uncertainty that neither]

the government nor the people felt like taking anj

chances as to what it might really mean, imtil the]

found out what it really did mean.
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But since the Commissioner must do something

when returns are offered, the government, always

meaning to be fair, on March 4, 1929, only a few days

before returns for that year were due, promulgated

I. T. 2457, which reads as follows:

''In view of section 161 (a) of the California

Civil Code, and pendiny final adjudication in the

court of the question as to whether the Govern-

ment may tax to the husband the entire com-

munity income which under the State law is un-

der his management and control, husband and

wife domiciled in California may each hereafter

in rendering original separate returns report one-

half of the income from community property ac-

quired on and after July 29, 1927. Where com-

munity property was acquired prior to that date

the income thereafter may not be divided for in-

come tax purposes but is taxable to the husband

in its entirety, regardless of when such income is

received. Husband and wife may hereafter re-

port in original separate returns one-half of

salaries, wages, and fees earned by either spouse

on and after July 29, 1927, which are community

property.
'

'

This was in effect at the time of the filing of the

return involved here.

This, on its face and by its own language was not a

thing in the world but a momentary, or temporary, or

transient modus operandi, until the correct mode

should be known. Beyond all question any returns

filed under it would have been subject to being cor-

rected to conform with the rights eventually estab-

lished by the Supreme Court. Beyond all question, if
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a husband and wife in California had reported com-

munity income separately, and the Supreme Court had

held it unproper, amended returns would have had

to be filed, or at least taxes recomputed, conformably.

Beyond any peradventure of a doubt, if a taxpayer

had filed on a community basis, and the case of

Malcolm v. Coimnissioner had been decided in favor

of the Commissioner, he would have insisted on as-

sessing a deficiency tax against this taxpayer, carry-

ing interest, and in a proper similar case the Com-

missioner might have levied a jeopardy assessment.

If that be true, and it certaiiily is true, in all

candor would there be any equity in saying, when!

neither the government nor the taxpayer knew what:

to do, that the Commissioner might proceed against

the taxpayer in any way the Court permitted, but that]

the taxpayer would have no redress if he had chancec

to guess wrong?

If the Dotvnes case and that line of cases are to be

held ai^plicable in California under circumstances en-

tirely different from those obtaining in the states I

where they were rendered, then there will arise this

rather amazing situation, that there would have been)

absolutely no possible way for a California taxpayer,

married and living with his wife, to avoid paying]

more tax than he was justly liable for. If he filed on I

the joint basis, he would have had to pay more tax

than he was liable for, and would have been told (as|

petitioner has been) that having once filed a joint re-

turn he might not thereafter file on the community

basis, and that would be the end of it. If he had file(
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on the coimnunity basis, and that afterward turned

out to be wrong", he would have had no possible way

to avoid a deficiency assessment, with attendant

penalty. Although neither the s^overnment nor any-

body else knew the right pathway to the point sought,

yet if taxpayer took the wrong fork of the road he

might not turn back and take the right one. The

government might, but not the citizen.

When the government asks a citizen for a tax, it

is the duty of the govermnent to instruct him clearly

as to what tax he is to pay; and when the govern-

ment itself does not know upon what basis to compute

the tax, and makes the citizen guess at it, an en-

lightened equity would surely dictate that when the

right basis is ascertained the citizen should be given

every facility for adjusting himself to it.

Income Tax Ruling No. 2457 constituted nothing

more than permission to make a tentative return on

community basis ])ending the decision of the Supreme

Court; because the Commissioner did not know what

taxpayer's rights were, and the taxpayer did not

know, and in fact nobody else knew or could more

than guess. And is it going to be said, then, that this

taxpayer must Inioiv at his peril, by imputed knowl-

edge—w^hen nobody else in the world knew ? And this

notwithstanding the fact that full and complete knowl-

edge on the part of the taxpayer not only of the facts

hut of his rights, is one of the inseparable incidents

of an election.

Petitioner claims that he filed neither a joint nor

a separate return; he filed A RETURN. He filed
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the only return he was allowed to file at the time

without the peril of incurrini^ a penalty in the way
of deficiency assessment and interest. This I. T.

2457 merely instructed, in effect, that a return com-

puted on a separate or conununity basis be accepted

tentatively by internal revenue collectors. It did not

give taxpayers the right to have their tax finally and

conclusively computed on that basis, but only tenta-

tively, or conditionally, until the ruling of the Su-

preme Court should be received. The government did

not by that ruling, or in any manner, say to tax-

payer at the time he filed his return that if he filed

on the separate or community basis the Commissioner

would be bomid thereby. It did not say that such a

return would be considered a correct return. That,

it said, in effect, it did not know. That had not been

determined yet, and the goverimaent could not say.

There was, notwithstanding anything contained in the 4
ruling, only one return that had any definite govern-

mental sanction, and that was the one he made. If

he had made any other, he would have been subject

to a penalty in the way of a deficiency assessment

with interest if the Supreme Court in the Malcolm

case had decided in favor of the Commissioner.

And yet, he has been told that now he cannot re-

compute his tax on the basis that he wished to in the

first place, but which the government would not and

could not tell hmi he had the inherent right to do, and

would not and could not assure him would be ac-

cepted as a right basis, binding on the Commissioner

and all parties. We repeat, that taxpayers were, in

effect, told that the government frankly did not know
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whether they had the inherent right to file it that way

or not ; that the government would, however, take the

paper from their hands into its possession, since it had

to do something with it and did not know what else to

do, but that it would hold it at their peril if it was

wrong.

And the Honorable Board of Tax Appeals now calls

that taxpayer's *' election", and says that having made

his "election" to file in that way, he cannot change it.

He says that taxpayer filed a "joint return", when

taxpayer's wife had no income of her own, and tax-

payer filed the same kind of return he always had

filed, and the one he had been theretofore compelled

to file, and the only one anybody knew he could file

with any assurance that it would be construed as a

correct one. It was only when the Supreme Court of

the United States decided the Malcolm case, on Janu-

ary 19, 1931, that taxpayer, or the government, or any-

body else, knew that California taxpayers had the in-

herent right to file separate returns of community

income.

But whatever I. T. 2457 said or meant, this was

not sent to taxpayer ; he had no way of knowing of its

promulgation, and as a matter of fact did not know;

and no taxpayer would have known except he sub-

scribed to a "Tax Service", or was advised by an

expert whose business it was to be thoroughly

familiar with these admittedly intricate and puzzling

matters, or chanced to see a note of it in the public

press.

We urge the Court to keep in mind the fact that

prior to this time there had been no question of joint
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or separate returns in California as to community

income ; that is, there had been no right to file separate

returns on a community basis. This had been defi-

nitely and repeatedly refused. There had been only

the right to file A RETURN, in which MUST BE
included all of the community income of husband and

wife. And when Section 161.a was enacted in Cali-

fornia, the govermnent did not know, and probably

nobody knew—certainly not this taxpayer—whether

under this section a wife's share- of community income

might be returned separately by her. And the only

thing the Commissioner or any other agency would

tell us was that we might file it that way if we wanted

to and take the consequences if it turned out later

to be wrong. That, we say, is the precise effect of this

ruling 2457. It permitted taxpayer to guess either way

he liked. But we are now told that if he guessed in

favor of the higher tax he is shut off forever from

the lower tax, even though the Supreme Court says

that would have been right ; whereas if he had guessed

in favor of the lower tax and the Supreme Court had

decided that that was wrong, the govermnent could

still make him pay the higher tax.

It is important to note that at no time were tax-

payers informed, even inferential ly, that failure to

file separate income tax returns of community income

would forever bar their right to the benefit thereof;

and it would seem nothing short of gross inequity for

the Commissioner to be allowed to penalize California

taxpayers in view of the very puzzling and confusing

circmnstances in which they found themselves.
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In all fairness, we submit that to call tJiat an ''elec-

tion" between filing joint and separate returns, is to

distort every principal of human understanding. And

we are backed by the great current of decision, not-

withstanding the very doubtful authority of the cases

cited by counsel for the Commissioner, which we

very earnestly urge are not applicable to California

returns, because California taxpayers found them-

selves in a position that was unique.

We have been cited by the Commissioner in other

tax matters involving the question of election to cases

involving joint and separate returns by affiliated cor-

porations, but such cases manifestly are not applicable

to the question before the Court here, not only because

there the rights were absolute but because a special

clause of the taxing act was involved.

CONCLUSION.

There is nothing mysterious about an election. It is

not here one thing and there another. Its attributes

are clearly defined and always the same. It is the

same thing in income tax matters as any other. There

are not two kinds of election, one presupposing com-

plete information as to the facts and the rights and

another not, one implying an inherent right to choose

and another not, one requiring conscious intent to

choose and another not.

The evidence before the Court shows every at-

tribute of an election missing; no attempt has been

made to contradict or impeach that evidence, or avoid
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the authorities; and yet, by some occult legerdemain,

by some elusive process nowhere explained (any more

than to assert that we did make an election), the re-

spondent arrives at the conclusion that in this case

a thing is an election though stripped bare of all its

legal attributes.

If there is any one thing repeated over and over

by the authorities, it is that a man cannot be held

to have made an election unless he is completely in-

formed as to the facts and his rights. And if there

is any one thing clearer than another, it is that tax-

payer did not know, and had no means of learning,

what his rights were. It will not do to say that the

taxpayer is presumed to know what the law is, and

that, since the Supreme Court in 1931 decided that

husband and wife might divide their coimnunity in-

come in separate returns, that always had been the

law since the effective date of Section 161a of our

Civil Code; because an election cannot be predicated

on imputed knowledge. (Craig v. Meriwether, and

other cases supra.)

We very earnestly and respectfully urge that it

would be indeed unfortunate in principle if taxpayer

were held to have made an election when he did not

know his rights and had no means of learning about

them, did not know an election was to be made, did

not intend to make an election, and did not know he

could do otherwise than he did do; and this would

be doubly unfortunate where the end was the denying

of relief to a citizen who had admittedly been taxed

foi* a greater amount than he legallj^ needed to pay.
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We submit that taxpayer has the clear right to
have his tax recomputed on the community basis.

Dated, San Francisco,

February 18, 1935.

Respectfully submitted,

Harry Corvin,

JuDSON W. Reeves,

Atto7meys for Petitioner,




